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RECOMMVENDED CORDER

Robert E. Meal e, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, conducted the final hearing in Fort
Myers, Florida, on June 16, 1999.
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For Petitioner: Bruce P. Taylor
Att or ney
Post O fice Box 131
St. Petersburg, Florida 33731-0131

For Respondent: Robert J. Col eman
Col eman & Col eman
Post O fice Box 2089
Fort Myers, Florida 33902-2089

STATEMENT OF THE | SSUE

The issue is whether Respondent failed to nmaintain honesty
in all her professional dealings by coaching her students by
instructing them prior to the test, on specific questions that

were to be included in the Conprehensive Tests of Basic Skills.



PRELI M NARY STATEMENT

By Adm nistrative Conpl ai nt dated Novenber 14, 1998,
Petitioner alleged that Respondent violated testing security by
coachi ng her students on the questions for the Conprehensive
Tests of Basic Skills prior to the adm nistration of the test.
The Adm nistrative Conplaint alleges that this action constitutes
a failure to maintain honesty in all professional dealings, in
violation of Rule 6B-1.006(5(a), Florida Adm nistrative Code.

At the hearing, Petitioner called eight wtnesses and
offered into evidence 18 exhibits. Respondent called eight
wi t nesses and offered into evidence 12 exhibits. Al exhibits
were adm tted except Respondent Exhibit 12, which was proffered.

The court reporter filed the Transcript on August 2, 1999.

FI NDI NGS OF FACT

1. Respondent is a certified teacher, holding certificate
nunber 640974. She is certified in elenmentary education, and her
certificate is valid through June 30, 2000.

2. After earning her bachel or of science degree in
education in 1988, Respondent was first hired in | ate January
1989 to teach fulltine at Lehigh Elenmentary School, where she
taught first grade. Starting in the 1990-91 school year,
Respondent taught six years at San Carl os Park El enentary School .
During her first two years, she taught third grade. During her
next two years, she taught first grade. During her last two

years, she taught fifth grade.



3. The incident in question took place during Respondent's
| ast year at San Carlos Park El ementary School. Largely, if not
entirely, as a result of the incident, Respondent requested a
transfer follow ng the 1995-96 school year. The Lee County
School District granted the request, and Respondent taught at
Dunbar M ddl e School for the next two school years. During the
1998- 99 school year, Respondent served as a tech specialist in
the Lee County School District.

4. Petitioner alleges that Respondent conmtted an act of
di shonesty in March 1996, while enployed as a fifth-grade
teacher. Specifically, Petitioner focuses upon Respondent's
met hods of preparing her fifth-grade students for the upcom ng
Conpr ehensi ve Tests of Basic Skills (CTBS). The CIBSis a norm
referenced assessnent test to evaluate the progress of students
conpared to national standards. Although the CIBS results may be
used for placenent of students into gifted and ot her exceptional
student education progranms, the results, in March 1996, were
generally not used for the evaluation of students or their
teachers or school s.

5. In March 1996, the CIBS was one of several tests that
school districts could use to neasure the achi evenent | evel of
their students as conpared to nationalized standards. Although
its practices have since changed, Lee County School District had
purchased the fifth-grade CIBS five years earlier, rather than

pay annually for a new test, so fifth-grade students in Lee



County public schools had taken the identical test for the five
years preceding the March 1996 adm ni strati on.

6. Petitioner has alleged that Respondent commtted an act
of dishonesty by teaching five specific questions fromthe CIBS
to her fifth-grade students. These questions are drawn fromthe
CTBS- - Fourth Edition, published in 1989 by MGawH Il, Inc. The
gquestions are as foll ows:

Item 23, p. 41: Wich of these rules could

you use to find the nunber mssing fromthis
nunber pattern?

1, 4, 10, 13, 19, 22, , 31
A add 3 to 22
B add 6 to 22
C add 3 to 19
D add 8 to 19

Item 33, p. 42: \Wich of these would
probably be wei ghed in ounces?

A achild

B a piano

C a can of peas

D a bag of oranges

ltem 48, p. 44: Marsha di pped one end of a
wooden cylinder into ink. Then she stanped a
pi ece of paper with the inked end. Wat did
the stanped figure probably | ook |ike?

F [a circle]

G [a rectangl €]
H [a triangle]
J [a square]

ltem 50, p. 45: Wich pair of angles is
congruent ?

[ The four alternatives are diagramed in the
formof four protractors with angles
superinposed upon themin dark ink. This



guestion tests the ability of the student to
identify as congruent angles two angl es
oriented in opposite directions so as to
require the student to recognize that a
55-degree angle to the right is congruent
with a 55-degree angle to the left.]

Item 13, p. 61: The witers of the
Constitution decided that our country should
hold a presidential election every

A 2 years

B 4 years

C 6 years

D 8 years

7. Four fifth-grade teachers adm nistered the CIBS at San
Carl os Park El enmentary School in March 1996. The scores of their
students on these and several other itens are set forth in the
fol |l ow ng paragraphs.

8. For Item 23, which is a pre-al gebra question, 74 percent
of Respondent's students gave the correct answer. Sixty-one
percent of the students of Teacher 1 and Teacher 2 gave the
correct answer, and 59 percent of Lisa Shirey's students gave the
correct answer.

9. Generally, Respondent's students scored well in the six
other items conprising pre-algebra. They were first in two
itens, tied for first (wwth Ms. Shirey's students) in one item
second in one item and third in two itens.

10. For Item 33, which is a neasurenent question, 81

percent of Respondent's students gave the correct answer.

Ei ghty-si x percent of Ms. Shirey's students gave the correct



answer, as did 64 percent and 79 percent of Teacher 1 and 2's
students, respectively.

11. Cenerally, Respondent's students scored well in the
seven other itens conprising neasurenent. They were first in one
item tied for first (wwth Ms. Shirey's students) in one item
second in three itens (Wwth Ms. Shirey's students first--in one
case by 20 percentage points), and third in two itens.

12. For Item 48, which is a geonetry question, 74 percent
of Respondent's students gave the correct answer. Seventy-four
percent of Ms. Shirey's students gave the correct answer, as did
61 percent of Teacher 1 and 2's students.

13. For Item 50, which is also a geonetry question, 42
percent of Respondent's students gave the correct answer. Forty-
one percent of Ms. Shirey's students gave the correct answer, as
did 36 percent and 25 percent of Teacher 1 and 2's students,
respectively.

14. Cenerally, Respondent's students scored well in the
four other items conprising geonetry. They were first in two
itens and third in two itens.

15. For Item 13, which is a political science question, 90
percent of Respondent's students gave the correct answer. Fifty-
ni ne percent of Teacher 1 and Ms. Shirey's students gave the
correct answer, and 71 percent of Teacher 2's students gave the

correct answer.



16. Cenerally, Respondent's students scored slightly | ower
in the four other itens conprising political science, as conpared
to their performance in mathematics, neasurenent, and geonetry.
They were first in one item third in one item and fourth in two
i tens.

17. Examned in isolation, the scores of Respondent's cl ass
reflect varying | evels of superior performance over the scores of
the other fifth-grade classes. In Item 33, Respondent's cl ass
was five percentage points worse than the best score. In Item
50, Respondent's class was one percentage point better than the
second cl ass and 17 percentage points better than the fourth
class. In Item 48, Respondent's class was 12 percentage points
better than the second class and 13 percentage points better than
the fourth class. In Item 23, Respondent's class was 13
percent age points better than the second class and 15 percent age
points better than the fourth class. In Item 13, Respondent's
cl ass was 20 percentage points better than the second class and
31 percentage points better than the fourth cl ass.

18. O her teachers enjoyed simlar perfornance advant ages
on other itens. In Item 14 in neasurenent, Ms. Shirey's cl ass
scored 20 percentage points higher than the second class and 37
percentage points higher than the fourth class. In Item18 in
geonetry, Ms. Shirey's class scored 11 percentage points higher
than the second class and 18 points percentage points higher than

the fourth class. In Item 28 in sociol ogy/anthropol ogy,



Ms. Shirey's class scored 20 points higher than the second cl ass
and 28 points higher than the fourth cl ass.

19. In isolation, then, the scoring of Respondent's cl ass
on the five CIBS questions in question does not offer nuch
support that Respondent cheated in sonme fashion by giving her
cl ass the questions and answers in advance.

20. Respondent and the other fifth-grade teachers, as well
as the admnistration at the school and district office, attached
great inportance to the performance of the students on the CTBS.
School personnel at all levels altered the timng and delivery of
curriculumto prepare better the fifth-grade students for the
CTBS.

21. For exanple, the school admnistrators, with the
approval of district adm nistrators, furnished the fifth-grade
teachers with practice tests. The teachers adm nistered the
tests and then went over in class the questions and correct
answers.

22. The publication used by San Carl os Park El enentary
School is called Scoring H gh, which is al so published by MG aw
Hll, Inc.

23. Scoring H gh contains questions that resenble two of
t he subject questions. Item9, p. 47, on Scoring H gh asks the
student to recognize a pattern of nunbers with increases of
three. CIBS Item 23 asks a student to recogni ze alternating

patterns of increases of three followed by increases of six.



Item 3, page 48, on Scoring Hi gh asks the student which of four
items woul d be neasured in tons: water in a |lake, coal in a

shi pnment, fuel in a plane, or air in a balloon. CIBS Item 33
asks a student to recognize that a lighter itemwould be neasured
in ounces. Item9, page 49, on Scoring H gh asks the student to
slice in half a cylinder to convert a depicted three-di nensional
itemto a two-dinensional rectangle. CITBS Item 48 asks a student
to convert a cylinder's base into a two-dinensional circle.

24. Additionally, the fifth-grade team which was chaired
by Ms. Shirey, decided to accelerate the teaching of percentages,
fractions, and decimals fromthe normal point in the school year,
whi ch was after March, to a point before the CIBS adm ni stration
Sherry Lane, the guidance counselor at San Carl os Park El enentary
School , approved this change in the timng of the delivery of
this instruction.

25. One textbook publisher even highlights CIBS Item 48 and
Scoring High Item9 in its textbook. The record does not
i ndi cate whether this is evidence of publishing to the CIBS or
evidence of the universality of the concepts tested by the CIBS.

26. San Carlos Park Elenmentary School adm nistered the CIBS
over a period of one week. Accordingly, the school
adm nistration delivered the test booklets to Respondent up to
one week prior to the portions of the test involving the
guestions that Petitioner clains Respondent to have inproperly

t aught .



27. Respondent m ssed school due to illness on the Thursday
and Friday preceding the week of testing of mathematics and
social science. So, early in the next week, prior to the
adm ni stration of the mathematics section, Respondent quickly
revi ewed mat hematics with her class.

28. Respondent had scanned the test booklet prior to
adm nistering the test. Petitioner failed to prove that this was
an act of dishonesty. 1In any event, given the fact that the Lee
County School District had adm nistered the sane test for five
years, it was |likely that experienced teachers, such as
Respondent, already were |largely aware of individual questions on
t he CTBS.

29. In the case of geonetric shapes and their conversion
fromthree-dinensional to two-di nension representations, for
i nstance, Respondent realized that she had taught this materi al
months earlier, but had not reviewed it. So when she returned to
class following her illness, she asked her students if the
substitute teacher had covered this material. They replied that
the substitute had tried to review the material, but had |eft
t hem conf used.

30. Thus, Respondent decided to conduct a quick review
devoted to various material, including material that woul d be on
the CTBS. She conducted this review openly in her classroom
which is located in a pod with the other fourth- and fifth-grade

cl assroons. Her classroomwas divided fromthe adjoining

10



classroons by thin dividers, not walls. Her classroom had
doorless entries that were the wwdth of two doors and al ways open
to the hall.

31. The problemthat led to this case arose when Ms. Shirey
was wal ki ng her class to lunch and saw Respondent revi ew ng
mat hematics with sonme transparencies that Respondent had
prepared. M. Shirey knew that they were to adm ni ster the
mat hemati cs section of the CIBS two days later. M. Shirey was
i mredi ately troubled by the fact that Respondent was using a
transparency that was different fromthe ones that the fifth-
grade teachers had all agreed to use. After |eaving her students
at lunch, Ms. Shirey took a copy of the CIBS and |istened at the
wall to Respondent teaching her class.

32. As to Item 48, Ms. Shirey heard Respondent ask her
students what shape they would get if they stanped one end of
cylinder onto a flat surface. |In fact, Respondent asked her
students this question as to a variety of objects that she found
in her roomand not all of themwere cylinders.

33. As to Item 50, Ms. Shirey heard Respondent rem nd her
students that they could neasure fromboth sides of a protractor.
As wth the geonetry material, Respondent spoke to her class in a
normal tone and vol unme and nmade no attenpt to conceal the
mat eri al that she was review ng. Wen she finished the review,
she directed a student to clean the transparencies so that she

could use themfor instruction after | unch.
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34. Alarned, Ms. Shirey reported what she had seen and
heard to Ms. Lane, who also |listened fromthe enpty classroom
adj oi ni ng Respondent's cl assroom and heard Respondent ask what
ki nds of things would be neasured in ounces. She heard the
students nane nunerous things that woul d be neasured in ounces.
She heard Respondent go over the shapes of itens, including the
end of a cylinder. 1In ten mnutes, she heard Respondent cover
three or four itens that she thought were on the CTBS.

35. A curriculumtechnical specialist sumoned to the room
overheard the part of the review devoted to what students would
measure i n ounces.

36. Last to arrive at the scene were the assistant
princi pal and principal. They heard Respondent tal k about what
students woul d neasure in grans and centineters and the shape of
an end of a cylinder. The principal entered Respondent's
cl assroom and Respondent, who smled at her, continued her review
sessi on.

37. The issue of how Respondent could ethically prepare her
students for the CIBS has supplied many nore questions than
answers.

38. For exanple, Ms. Shirey, who has since realized her
then-anbition to becone an assistant principal at another school,
testified that it was di shonest nerely for Respondent to depart

fromthe nmethods and materials that the fifth-grade team had
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agreed upon. No other witness called by Petitioner has joined
her in this definition of dishonesty.

39. M. Lane testified that she did not recall if anyone
told the teachers not to | ook at the CIBS after they had received
the test booklets, but before they had adm nistered the test.

Ms. Lane conducted an inservice neeting with the teachers on what
was and was not legal in terns of test preparation. M. Lane

opi ned that teachers could not take the material fromthe CTBS
and insert it into a review because, professionally, this would
put them "on dangerous ground." M. Lane thought that a teacher
coul d teach previously taught concepts, but she would have stayed
away from ounces, for exanple, in the days before the test. 1In
her inservice neeting, Ms. Lane warned the teachers about
reviewing test material shortly before the test. However, she
conceded that sanple tests, such as Scoring H gh, were acceptable
to use, presumably at anytine.

40. There was ani nosity between Ms. Lane and Respondent.
Respondent was the union representative at San Carl os Park
El ementary School. Although a nenber of the union, Ms. Lane had
di sagreed deeply with a union reconmmendati on that nenbers vote
against a contract with a raise. She had witten the foll ow ng
note to be read by her fellow union nenbers: "Fuck you all.

None of you deserve it."
41. Undoubtedly, Petitioner's strongest witness in

di scussing the issue of what teachers should and should not do in
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test preparation was Don Canpbell, the Director of District
Operations for the Lee County School District. He was the
program adm ni strator for assessnent and testing in the 1995-96
school year.

42. M. Canpbell testified that the district allows each
school to decide how to prepare students for tests |like the CTBS.
M. Canpbell trained test coordinators for each school, such as
Ms. Lane for San Carlos Park El enmentary School .

43. M. Canpbell explained that McGaw Hi ||l publishes an
exam ner's manual for the CIBS. This manual recommends t hat
teacher take the CIBS prior to giving it to their students. The
manual al so recomends adm ni stering and review ng practice tests
a day or two prior to the testing or even early on the day of
testing. The manual's prohibitions agai nst coaching all involve
i nproper activities by the teacher or proctor during the actual
adm ni stration of the CTBS.

44. M. Canpbell also gave Ms. Lane a handout entitl ed,
"Preparing Students to Take Standardi zed Achi evenent Tests."

Aut hors Mehrens and Kam nski, in Understandi ng Achi evenent Tests:

A @Quide for School Adm nistrators (1989), offer seven test-

preparation strategies on a continuumfrom acceptable to
unacceptable. The seven points are:
1. giving general instruction on district
objectives wthout referring to the
obj ectives that the standardi zed tests
nmeasur e;

2. teaching test-taking skills;

14



3. providing instruction on objectives where
obj ectives may have been determ ned by

| ooki ng at the objectives that a variety of
standardi zed tests neasures (The objectives
taught may or may not contain objectives on
teaching test-taking skills.);

4. providing instruction based on objectives
(skills and subskills) that specifically

mat ch those on the standardi zed test to be
adm ni st er ed;

5. providing instruction on specifically

mat ched obj ectives (skills and subskills)
where the practice or instruction follows the
sane format as the test questions;

6. providing practice or instruction on a
publ i shed parallel formof the sanme test; and

7. providing practice or instruction on the
test itself.

45. Aut hors Mehrens and Kam nski agree that Point 1 is
al ways ethical and Point 2 is typically ethical, and Points 6 and
7 are never ethical. The handout concl udes:

Thus, the point at which you cross over from
alegitimte to an illegitimate practice on
the continuumis sonewhere between Points 3
and 5. The location of the point changes
dependi ng on the inferences you want to nake
fromthe test scores.

46. M. Canpbell has given consi derable thought to the
ethical restraints upon teaching to the test. He acknow edges
that this is a conmon phenonmenon, as is evidenced by part of the
increase in scores in the statewwde Florida Wites test. He

acknow edges that inposing restrictions upon teachers in

preparing their students for standardi zed testing necessarily

15



conflicts, to sone degree, with the responsibilities already
i nposed upon teachers to teach their students effectively.

47. Turning his attention to the five subject questions,
M. Canpbell testified cautiously and conditionally. He
hesitatingly drew a |ine sonewhere between the positions of
Petitioner and Respondent, but it was apparent that his standard
was nore aspirational than it was descriptive of a normthat, if
violated, constitutes a failure to maintain honesty in
pr of essi onal deal i ngs.

48. This record contains no nention of any policies of
Petitioner or the Florida Departnent of Education delineating or
even describing the specific test-preparation behavior that
constitutes a departure fromthe requirement to maintain honesty.

49. Respondent has admtted teaching to the test, although
it is not at all clear that she has admtted to di shonesty. For
t he sake of conveni ence and on the inadequate advice offered by a
uni on representative, she withdrew her grievance on a district
reprimand for the matters described in this order.

50. The conflict perceived by M. Canpbell between the
teacher's role in restricting herself in preparing her students
for a standardized test and still trying to maxi m ze the
opportunity for her students to score well on the test is
acconpani ed by another conflict, as recognized by Ms. Lane: even
a standardi zed test serves secondarily as a tool of instruction,

in addition to its primary role as a tool of assessnent.

16



51. These twin conflicts pose a grave risk to the education
of students in public schools as Iong as Petitioner fails to
create a "bright-line" test for dishonesty in test preparation.
Many teachers will follow Ms. Lane's advice and avoid, especially
in the days preceding a standardi zed test and perhaps all term
covering such material as the bidirectionality of a protractor,
the nunber of years in a presidential term or the process of
converting three-dinensional forns to two-dinensional forns
(actually, since they are on a flat page, a two-di nensional form
to a three-dinensional formto a two-dinensional formin a
di fferent plane).

52. Any teacher knows that coaching during a test is
di shonest and a ground for discipline, just as any teacher knows
that physically or sexually abusing his students is also a ground
for discipline. The present record reveals no simlar common
under st andi ng, even anong Petitioner's w tnesses, concerning what
constitutes dishonesty in test preparation. It even seens that
school districts that can afford test-preparation guides,
publ i shed by the sane publisher as the publisher of the
standardi zed test, can safely teach to the test, using carefully
sel ected practice questions that, in sonme cases, closely resenble
t he actual questions, and do so even on the norning of the test,

because the exam ner's manual recommends it.
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CONCLUSI ONS OF LAW

53. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1), Florida
Statutes. (Al references to Sections are to Florida Statutes.)

54. Section 231.28(1)(i) authorizes Petitioner to
di sci pli ne Respondent for violating the principles of
pr of essi onal conduct.

55. Rule 6B-1.006(5)(a), Florida Adm nistrative Code,
requires a teacher to maintain honesty in all professional
deal i ngs.

56. Section 6A-10.042(1)(b) and (f) prohibit persons, such
as Respondent, fromrevealing tests or individual questions or
encouraging any activity that could result in the inaccurate
measur enent of the performance of the person taking a test.

57. Petitioner nmust prove the material allegations by clear

and convinci ng evidence. Departnent of Banki ng and Fi nance v.

Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fla. 1996) and

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

58. Petitioner has failed to prove by clear and convincing
evi dence either the specific standards, on which discipline may
be predicated, applicable to teaching to standardi zed tests or

t hat Respondent viol ated these standards.
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RECOMVENDATI ON

It is

RECOMVENDED t hat Petitioner dismss the Adm nistrative
Conpl ai nt agai nst Respondent.

DONE AND ENTERED this 20th day of Septenber, 1999, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 20th day of Septenber, 1999.

COPI ES FURNI SHED

Kat hl een M Ri chards, Executive Director
Education Practices Comm Ssion
Departnent of Education

224E Fl ori da Educati on Center

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Jerry W Whitnore, Program Director
Pr of essi onal Practices Services
Departnent of Education

224-E Fl ori da Educati on Center

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

M chael H. d enick, General Counsel
Depart ment of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400
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Bruce P. Tayl or

Att or ney

Post O fice Box 131

St. Petersburg, Florida 33731-0131

Robert J. Col enan

Col eman & Col enman

Post O fice Box 2089

Fort Myers, Florida 33902-2089

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recormended Order nust be filed with the agency that wl|
issue the final order in this case.
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